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RENEWED PETITION UNDER 37 CFR 1.181 



Mail Stop Petition 
Commissioner of Patents 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 



Dear Sir: 

In response to the Decision on Petition mailed on February 8, 2006 (a copy of which is 
enclosed herewith), Applicants, through their attorneys, hereby renew their Petition to the 
Commissioner to withdraw the holding of abandonment for the above-identified application. A 
Notice of Abandonment was mailed by the Office on January 4, 2006, indicating the application 
was abandoned for failure to reply to an Office Action dated April 21, 2005. Applicants request 
withdrawal of the holding of abandonment based on the non-receipt of the Office Action. 
Furthermore, since Applicants did not receive the Office Action dated April 21, 2005, along with 
the Notice of Abandonment, Applicants request that the Office resend the Office Action and 
reset the due date for response. 

In support of this petition, applicants present herewith: 

(1) a statement of facts; 

* (2) a copy of the relevant docket sheets; 
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(3) a copy of the Notice of Abandonment dated January 4, 2006; and 

(4) a check in the amount of $130.00 as payment of the petition fee. 

If any additional fee is due with this petition, please charge our Deposit Account Number 
03-0172. 

Respectfully submitted, 
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Mail Stop Petition 
Commissioner of Patents 
P.O. Box 1450 

Alexandria, Virginia 223 13-1450 
Dear Sir: 

In response to the Decision on Petition mailed on February 8, 2006 (a copy of which is 
enclosed herewith), Applicants, through their attorneys, hereby renew their Petition to the 
Commissioner to withdraw the holding of abandonment for the above-identified application. A 
Notice of Abandonment was mailed by the Office on January 4, 2006, indicating the application 
was abandoned for failure to reply to an Office Action dated April 21, 2005. Applicants request 
withdrawal of the holding of abandonment based on the non-receipt of the Office Action. 
Furthermore, since Applicants did not receive the Office Action dated April 21, 2005, along with 
the Notice of Abandonment, Applicants request that the Office resend the Office Action and 
reset the due date for response. 

In support of this petition, applicants present herewith: 

(1) a statement of facts; 

(2) a copy of the relevant docket sheets; 



(3) a copy of the Notice of Abandonment dated January 4, 2006; and 

(4) a check in the amount of $130.00 as payment of the petition fee. 

If any additional fee is due with this petition, please charge our Deposit Account Number 
03-0172. 

Respectfully submitted, 
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In re Application of 
Montano et al. 



OFFICE OF PETITIONS 



Application No. 09/972,032 



DECISION ON PETITION 



Filed: October 5, 2001 

Attorney Docket No. 27708-04003 



This is a decision on the petition filed on January 25, 2006, to withdraw the Holding of abandonment. 

The application became abandoned for failure to reply timely to the Notice to Comply with 
Requirements for Patent Applications Containing Nucleotide Sequence and/or Amino Acid Sequence 
Disclosures ("Notice to Comply"), mailed on April 21, 2005, which set a one-month extendable period 
for reply. In the absence of a timely filed response, the application became abandoned on May 22, 
2005. A Notice of Abandonment was mailed on January 4, 2006. 

In the present petition, petitioner requests that the Office withdraw the holding of abandonment due to 
non-receipt of the Notice to Comply of April 21, 2005, remail the Notice and restart the period to 
reply. The practitioner asserted that a search of the file jacket and docket records indicated that the 
Notice was not received. In support of the assertion, the practitioner submitted a copy of the docket 
record for May 19 -24, 2005, where the non-received Notice would have been entered had it been 
received and docketed. 

A review of the record indicates no irregularity in the mailing of the Notice to Comply, and in the 
absence of any irregularity in the mailing, there is a strong presumption that the Notice was properly 
mailed to the address of record. This presumption may be overcome by a showing that the Notice to 
Comply was not in fact received. The showing required to establish non-receipt of an Office 
communication must include a statement from the practitioner, stating that the practitioner did not 
receive the Office communication and attesting to the fact that a search of the file jacket and docket 
records indicates that the Office communication was not received. A copy of the docket record where 
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the non-received Office communication would have been entered had it been received and docketed 
must be attached to and referenced in practitioner's statement. 2 For example, if a three month period for 
reply was set in the non-received Office action, a copy of the docket report showing all replies 
docketed for a date three months from the mail date of the non-received Office action must be 
submitted as documentary proof of non-receipt of the Office action. 

The showing of record is insufficient to warrant withdrawal of the holding of abandonment at this 
time. The Notice to Comply set a one-month extendable period for reply. Therefore, the practitioner 
must submit a copy of the docket report showing all replies docketed for one month from the mail date 
of the Notice to Comply (i.e., from April 21, 2005, up to and including, May 21, 2005) as documentary 
proof of non-receipt of the Office action. With the present petition, the practitioner only submitted 
docket records for the period from May 19-24, 2005. 

The petition to withdraw the holding of abandonment is dismissed . 

Copies of the Notice to Comply, a CRF Problem Report, and the Notice of Abandonment accompany 
this decision for petitioner's convenience. 

Any request for reconsideration of this decision must be submitted within TWO (2) MONTHS from 
the mail date of this decision. The reconsideration request should include a cover letter entitled 
"Renewed Petition under 37 CFR 1.181." Extensions of time are permitted under 37 CFR 1 . 1 36(a). 
In the alternative, petitioner may wish to file a petition under 37 CFR 1.137(b) to revive an 
unintentionally abandoned application. 

Further correspondence with respect to this matter should be addressed as follows and to the attention 
of Senior Petitions Attorney Christina Tartera Donnell: 

By mail: Mail Stop Petition 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

By FAX: (571)273-8300 

Attn: Office of Petitions 

By hand: Customer Service Window 

Randolph Building 
401 Dulany Street 
Alexandria, VA 22314 



2 M.P.E.P. § 7 1 1 .03(c); See Notice entitled "Withdrawing the Holding of Abandonment When Office Actions Are Not 
Received," 1 156 O.G. 53 (November 16, 1993). 
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Telephone inquiries related to this decision may be directed to the undersigned at (571) 272-321 1. 

Christina Tartera Donnell 
Senior Petitions Attorney 
Office of Petitions 

Enclosure: Notice to Comply, a CRF Problem Report, and the Notice of Abandonment 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
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For 
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STATEMENT OF PAMELA A. DOCHERTY 



Dear Sir: 



I, Pamela A. Docherty, do hereby declare as follows: 



1. I am the attorney of record and have primary responsibility for prosecuting the above- 
described patent application. 

2. All correspondence received from the Patent Office relating to this application is forwarded to 
me by our docket clerk or one of her assistants. 

3. I have reviewed the file for the above-described application and did not find an Office Action 
dated April 21, 2005, for the above-described application in the file. 



I have reviewed my docket sheets for the period of April 21 , 2005, up to and including 



May 21, 2005. There is no entry on these docket sheets indicating that a response to a Notice of 
Missing Parts for the above-identified application was due on May 21, 2005. Copies of the 
relevant docket sheets are attached hereto. 

5. I have no independent recollection of the receipt of an Office Action mailed on April 21, 
2005, for the above-described patent application. 
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MISOOKYU, Ph.D. 
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-- The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 



This application is abandoned in view of: 

1. Applicant's failure to timely file a proper reply to the Office letter mailed on 21 April 2005 , 

(a) □ A reply was received on (with a Certificate of Mailing or Transmission dated ), which is after the expiration of the 

period for reply (including a total extension of time of month(s)) which expired on . 

(b) □ A proposed reply was received on , but it does not constitute a proper reply under 37 CFR 1.113 (a) to the final rejection. 

(A proper reply under 37 CFR 1 .1 1 3 to a final rejection consists only of: (1 ) a timely filed amendment which places the 
application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for 
Continued Examination (RCE) in compliance with 37 CFR 1.114). 

(c) □ A reply was received on but it does not constitute a proper reply, or a bona fide attempt at a proper reply, to the non- 

final rejection. See 37 CFR 1.85(a) and 1.111. (See explanation in box 7 below). 

(d) £3 No reply has been received. 

2. □ Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period of three months 

from the mailing date of the Notice of Allowance (PTOL-85). 

(a) □ The issue fee and publication fee, if applicable, was received on (with a Certificate of Mailing or Transmission dated 

), which is after the expiration of the statutory period for payment of the issue fee (and publication fee) set in the Notice of 

Allowance (PTOL-85). 

(b) □ The submitted fee of $ is insufficient. A balance of $ is due. 

The issue fee required by 37 CFR 1 .18 is $ . The publication fee, if required by 37 CFR 1.18(d), is $ . 

(c) □ The issue fee and publication fee, if applicable, has not been received. 

3-D Applicant's failure to timely file corrected drawings as required by, and within the three-month period set in, the Notice of 
Allowability (PTO-37). 

(a) □ Proposed corrected drawings were received on (with a Certificate of Mailing or Transmission dated ), which is 

after the expiration of the period for reply. 

(b) □ No corrected drawings have been received. 



4. □ The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire interest, or all of 

the applicants. 

5. O The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity under 37 CFR 

1.34(a)) upon the filing of a continuing application. 

6. □ The decision by the Board of Patent Appeals and Interference rendered on and because the period for seeking court review 

of the decision has expired and there are no allowed claims. 

7. ^ The reason(s) below: 

Ms. Wendy Frick was notified on 12/27/05 that notice of abandonment would be mailed to applicant. 



MISOOK YU, Ph.D. 
Primary Examiner 
Art Unit: 1642 

Petitions to revive under 37 CFR 1.137(a) or (b), or requests to withdraw the holding of abandonment under 37 CFR 1.181, should be promptly filed to 
minimize any negative effects on patent term. 

U.S. Patent and Traderrork Office 

PTOL-1432 (Rev. 04-01) Notice of Abandonment Part of Paper No. 20051227 



